
 

 

 

Yakama Nation, Post Office Box 151, Toppenish, WA 98948 (509) 865-5121 

Confederated Tribes and Bands 
of the Yakama Nation 

Established by the 
Treaty of June 9, 1855 

November 8, 2023 
 
Department of the Interior  
Office of the Solicitor  
Attn: FOIA/Privacy Act Appeals Office  
1849 C Street, N.W.  
MS-6556 MIB  
Washington, DC 20240 
Email: FOIA.Appeals@sol.doi.gov 
 
Re:  FREEDOM OF INFORMATION APPEAL 

Control Number BIA-2023-004184 
 
Dear FOIA Appeals Officer: 
 

This letter constitutes an administrative appeal under the Freedom of Information 
Act (FOIA), 5 U.S.C. § 552(a)(6). This appeal requests review of certain determinations 
made by the Bureau of Indian Affairs (BIA/agency) regarding an April 24, 2023 FOIA 
request assigned the following identification number: BIA-2023-004184. By letters dated 
May 19, 2023 and August 11, 2023, the agency partially denied the FOIA request, 
withholding 522 pages from the agency’s responsive production of documents and records 
under FOIA Exemption 4, Exemption 5, and Exemption 6. This appeal challenges the 
agency’s partial denial of the FOIA request.   
 
I. BACKGROUND 
 

Enclosed are copies of the relevant correspondence with the agency, including the 
request letter, the agency’s acknowledgment of receipt, and the agency’s responses.1 In the 
April 24, 2023 request, the agency was asked to provide the following records: 
 

“… a copy of the fee-to-trust and two-part determination application filed by the 
Colville Tribes (Colville Application), on or about April 7, 2023, for lands located in 
Franklin County, Washington.”   

 

“… all information, letters, documents, and records (electronic or otherwise) which 
relate to the Colville Application.  This includes anything received by, sent by, 
compiled by, created by, reviewed by, or stored by the BIA or any BIA field office or 
the Department of the Interior (Interior) which relate to the Colville Application.” 

 
The request included instructions and provided the following qualifications intended to 
assist the agency with processing the request:  

 

1 See Attachment A-1; A-2; A-3; A-4. 
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“The term ‘records’ and ‘relate to’ should be given the broadest possible 
interpretation and includes, but is not limited to, correspondence, memoranda, 
meetings (dates, agendas, and written notes), telephone calls (dates, agenda, and 
written notes), electronic communications (emails or attachments to such emails, and 
any text or SMS messages), reports, and facsimiles.” 
 

“The relevant timeframe includes the period of January 2018 through BIA’s full and 
complete response to this Freedom of Information Request.  However, in an effort to 
ensure timely disclosure of the information and records sought, the Yakama Nation 
asks that BIA immediately provide a copy the Colville Application as a preliminary 
partial response to this Freedom of Information Request (Part 1). Thereafter, the 
Yakama Nation ask that BIA fulfill the remainder of its obligation to provide a full and 
complete response to this Freedom of Information Request (Part 2).”  

 
The agency acknowledged receipt of the request in a letter dated April 28, 2023. The 

agency placed the request into its Complex processing track. The agency projected its 
preliminary determination would be issued by May 22, 2023. 
 

On May 19, 2023, the agency issued its interim response to the request, stating it 
had enclosed six files consisting of 10 pages (excluding attachments) that were released in 
full. In its interim response, the agency noted this was only a partial response and 
explained there would be delay in processing the request. The agency stated the request 
should have been placed in the Extraordinary processing track due to the voluminous 
records sought and the requirement for an “Exemption 4 Consultation”. The agency stated 
it would take a 55-workday extension with expectation that the agency would dispatch a 
final determination before August 8, 2023. 
 

On August 11, 2023, the agency issued its final determination to the request, stating 
it had enclosed 27 sperate electronic files consisting of approximately 522 pages that the 
agency released only in part, withholding (redacting) certain information. The agency 
stated it had exercised its discretion to withhold (redact) certain information as permitted 
by FOIA and under the following authorities:  
 

• Exemption 4 – approximately 183 pages were withheld (redacted) in full or in part 
under the claim that “the withheld information is commercial or financial 
information” and “[t]he submitter does not customarily release this information to 
the public, so the information is confidential for the purposes of Exemption 4.” 

 

• Exemption 5 – approximately 50 pages were withheld in full or in part under the 
claim that the withheld information is “inter-agency or intra-agency memorandums 
or letters which would not be available by law to a party ... in litigation with the 
agency.” The explanation provided was that this incorporated customary privileges 
that protect materials from discovery in litigation. The agency asserted that the 50 
pages included predecisional and deliberative process communications, as well as 
confidential communications between agency attorneys and agency clients.   

 

• Exemption 6 – approximately 9 pages were withheld in part under the claim that 
the withheld information is “personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of personal 
privacy.” The agency explained that Exemption 6 protects personal privacy interests 
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of individuals, which includes names, tribal affiliations, TAAMS Identification 
Numbers, and individual interests held in trust. 

 
The agency’s August 11, 2023 final determination provided notice of a 90 workday window 
to submit a written appeal.   
 
II.  APPEAL – 5 U.S.C. § 552(a)(6) 
 

This appeal is submitted timely. This appeal challenges the agency’s partial denial 
of the FOIA request. The basis for the appeal includes the following:  
 

• The agency performed an inadequate search for the information, documents, and 
records requested. No memoranda, meetings (dates, agendas, and written notes), 
telephone calls (dates, agenda, and written notes), electronic text or SMS messages, 
reports, or facsimiles were identified. There is sufficient reason to believe the 
requested information, documents, and records exist. If such information, 
documents, or records do not exist, then the agency should issue a response stating 
“no responsive information, documents, or records exist”.   

 

• The agency has provided insufficient justification for its implementation of FOIA 
Exemption 4 as applied to the released information, documents, and records. 
Information, documents, and records withheld (redacted) pursuant to Exemption 4 
are presumptively disclosable under FOIA, and the agency has not met its burden of 
demonstrating that the withheld (redacted) information is exempt from disclosure as 
being “commercial or financial information” and “confidential”.  

 

• Notwithstanding the agency’s discretionary determination that information, 
documents, and records may be withheld (redacted) under Exemption 4, Exemption 
5, or Exemption 6, there is no law prohibiting disclosure and the public interest in 
releasing the withheld (redacted) information, documents, and records outweighs 
any interest in confidentiality.  

 
A.  Inadequate Search 
 

i. General Rule Statement  
 

Agencies are required to conduct a search that is reasonably calculated to uncover 
all relevant information, documents, and records requested.2 This means the agency has to 
do an adequate job of selecting search terms and searching in the right places for the 
information, documents, and records requested.3 In addition, agencies have a duty to 
interpret FOIA requests liberally rather than second-guessing the requester’s intention to 
make the request narrower and more easily searchable.4 

 

2 See Zemansky v. EPA, 767 F.2d 569, 571 (9th Cir. 1985); see also Weisberg v. Dep’t of Justice, 705 
F.2d 1344, 1351 (D.C. Cir. 1983). 
3 Id. 
4 See Yagman v. Pompeo, 868 F.3d 1075, 1080 (9th Cir. 2017) (concluding agencies must construe 
FOIA requests liberally to achieve the core purpose of FOIA); see also Rubman v. United States 
Citizenship & Immigration Servs., 800 F.3d 381, 389-91 (7th Cir. 2015) (explaining that the 
defendant agency was required to liberally construe plaintiff’s request for “all documents” despite the 
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ii. Basis for Appeal 

 
The April 24, 2023 request was for certain information, documents, and records with 

instruction that “[t]he term ‘records’ and ‘relate to’ should be given the broadest possible 
interpretation and includes, but is not limited to, correspondence, memoranda, meetings 
(dates, agendas, and written notes), telephone calls (dates, agenda, and written notes), 
electronic communications (emails or attachments to such emails, and any text or SMS 
messages), reports, and facsimiles.” Responsive documents and records provided by the 
agency only included emails, letters, and the Colville Application with its related 
attachments, exhibits, and appendices. Review of emails produced by the agency suggests 
related information, documents, and records exist, but that these were not included with 
the agency’s disclosure. For example:  
 

• Emails sent by Regional Director Bryan Mercier stating he has quarterly meetings 
with the Colville Tribe and that the [proposed] Colville Application has been a 
regular subject of the meetings.5 Notes related to these quarterly meetings were not 
included with the agency’s May 19, 2023 interim response or August 11, 2023 final 
determination. 

 

• Emails sent by Regional Director Bryan Mercier indicating the Colville Tribe 
arranged to have a meeting at the BIA Portland Regional Office on April 7, 2023 to 
hand deliver the Colville Application.6 Notes related to this meeting were not 
included with the agency’s May 19, 2023 interim response or August 11, 2023 final 
determination. 

 

• Emails exchanged between agency staff and the Colville Tribe’s employees, agents, 
and contractors indicating that the Colville Tribe had meetings with agency 
solicitors to discuss elements of the fee-to-trust process related to the Colville 
Application.7 Notes related to such meetings between the Colville Tribe and agency 
solicitors, and referenced solicitor opinions, were not included with the agency’s May 
19, 2023 interim response or August 11, 2023 final determination. 

 

• Emails exchanged between agency staff and the Colville Tribe’s employees, agents, 
and contractors indicating that phone calls related to the Colville Application took 
place within the relevant timeframe.8 Logs and notes related to such phone calls 
were not included with the agency’s May 19, 2023 interim response or August 11, 
2023 final determination. 

 

 

ambiguity of the word “documents” in the request); Miccosukee Tribe of Indians of Fla. v. United 
States, 516 F.3d 1235, 1255 (11th Cir. 2008) (concluding that, even if ambiguous, the EPA was 
“obliged under FOIA to interpret [requests] . . . liberally in favor of disclosure”); Nation Magazine, 
Wash. Bureau v. U.S. Customs Serv., 71 F.3d 885, 890 (D.C. Cir. 1995) (concluding that the Customs 
Service should have liberally construed a request for records “pertaining to” Ross Perot as seeking 
even those records that were not specifically indexed under Perot’s name). 
5 See Attachment B-1. 
6 See Attachment B-2. 
7 See Attachment B-3. 
8 See Attachment B-4. 
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• Emails exchanged between agency staff and the Colville Tribe’s employees, agents, 
and contractors indicating collaboration between the agency and the Colville Tribe 
on the Colville Application, including pre-submission and post-submission 
elements.9 Logs and notes and related to this collaboration were not included with 
the agency’s May 19, 2023 interim response or August 11, 2023 final determination. 

 
This appeal requests that the agency perform a more diligent search for the 

information, documents, and records requested. This appeal requests that the agency 
provide a written log of every meeting and phone call between agency staff and the Colville 
Tribe’s employees, agents, and contractors where the subject of the Colville Application or 
the Franklin County land being taken into trust was referenced, either directly or 
indirectly. The log should provide the meeting/call date and list of all persons in 
attendance. The log should be supplemented with any related written briefing and 
background materials prepared by, received by, sent by, or compiled by the agency in 
advance and in support of the meeting or phone call. The log should be further 
supplemented with relevant written notes, agendas, reports, memoranda, summaries, and 
opinions prepared by, received by, sent by, or compiled by the agency resulting from or as a 
consequence of such meeting or phone call. For any meeting or phone call noted in the log 
where written materials were not prepared by, received by, sent by, or compiled by the 
agency, then the agency should issue a response stating “no responsive information, 
documents, or records exist”.   
 

This appeal further requests copies of any and all written communications (letters, 
emails, texts, sms messages) exchanged between all agency staff and the Colville Tribe 
where the subject of the Colville Application or the Franklin County land being taken into 
trust was mentioned. Without limitation, individual senders/recipients should include 
Jarred Erickson, Karen Erickson, Cindy Marchand, and Cody Desautel from the Colville 
Tribe, and Bryan Mercier, Bodie Shaw, Kurt Fredenburg, Sherry Johns, Brian Haug, 
Sarraye Forrest-Davis, Theresa Cavasos, and Randall Friendlander from the agency. 
Again, this is not an exclusive list of persons, and the agency’s search should include any 
and all written communications exchanged between all agency staff and any of the Colville 
Tribe’s employees, agents, and contractors where the subject of the Colville Application or 
the Franklin County land being taken into trust was mentioned, either directly or 
indirectly. If no such communications exist, then the agency should issue a response stating 
“no responsive information, documents, or records exist”. 
 
 This appeal further requests that the agency update the relevant timeframe for its 
search to include information, documents, and records to from the period of April 24, 2023 
through the date of this appeal.   
 
B.  Exemption 4  
 

i. General Rule Statement  
 

FOIA establishes a strong presumption in favor of disclosure of information, 
documents, and records, placing the burden on the agency to justify the withholding of 

 

9 See Attachment B-5. 
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requested documents.10 FOIA is grounded in “a general philosophy of full agency disclosure 
unless information is exempted under the clearly delineated statutory language.”11 FOIA 
maintains nine exemptions to the general presumption of mandatory disclosure. 5 U.S.C. § 
552(b)(1)-(9). “These exemptions are specifically made exclusive . . . and must be narrowly 
construed.”12 When a requested document or record contains some information which falls 
under one of the nine exemptions, FOIA expressly mandates that any “reasonably 
segregable portion” of a record must be disclosed to a requester after the redaction (the 
deletion of part of a document to prevent disclosure of material covered by an exemption) of 
the parts which are exempt. 5 U.S.C. § 552(b).  
 

If the agency decides to withhold any requested information, documents, or records, 
the burden is on the agency to demonstrate that the information falls within a FOIA 
exemption.13 When a third party seeks to prohibit the release of information, documents, or 
records, the third party also has the burden of demonstrating that the information falls 
within a FOIA exemption and can be withheld.14  
 

ii. Exemption 4 - 5 U.S.C. § 552(b)(4) – “Commercial or Financial Information” 15 
 

Exemption 4 is intended to protect the submitter of the information from 
competitive harm resulting from public disclosure of commercial or financial information. 5 
U.S.C. § 552(b)(4). Exemption 4 allows a federal agency to withhold information given to 
them by a person if (1) the information is properly characterized as commercial or financial 
information, and (2) the information is confidential.16 
 

a. Commercial or Financial Information 
 

Agencies may only withhold information that qualifies as “commercial” or “financial” 
in nature. Whatever commercial or financial means at the margins, at its core are records 
that reveal basic commercial operations, such as sales statistics, research data, technical 
designs, customer and supplier lists, profit and loss data, overhead and operating costs, and 
information of financial condition. Broader interpretations are generally rejected. The belief 
that disclosure might cause commercial repercussions does not suffice to show that 
information is “commercial” under Exemption 4.17 Similarly, exchange of information 
between governmental entities does not constitute a commercial transaction in the ordinary 

 

10 See U.S. Dep’t of State v. Ray, 502 U.S. 164, 173 (1991). 
11 Dept of Air Force v. Rose, 425 U.S. 352, 360-61 (1976). 
12 Rose, 425 U.S. at 361; see also FBI v. Abramson, 456 U.S. 615, 630 (1982). 
13 See Ray, 502 U.S. at 173. 
14 See United States DOJ v. Reporters Comm. for Freedom of Press, 489 U.S. 749, 755 (1989) 
15 5 U.S.C. § 552(b)(4) also pertains to trade secrets. The agency’s August 11, 2023 final 
determination letter states that information withheld (redated) pursuant to Exemption 4 is 
“commercial or financial information” and “[t]he submitter does not customarily release this 
information to the public”. The appeal presented here does not address trade secrets because no 
objection has been raised claiming that the sought after information is a trade secret. 
16 This appeal does not challenge the submitter’s status as a “person” under FOIA. 
17 See Citizens for Resp. & Ethics in Wash. v. United States DOJ, 58 F.4th 1255, 1268 (D.C. Cir. 
2023). 
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sense.18 The burden is on the government to demonstrate that this element is satisfied, and 
“merely assert[ing], without any supporting detail” that records contain commercial or 
financial information is “inadequate.”19 
 

b. Confidential 
 

Even if the agency (or submitter) establishes that the requested information is 
commercial or financial, the agency (or submitter) must also establish that the information 
is “confidential”. There is a two-prong test for determining whether information is 
confidential. Information is confidential where (1) it is both customarily and actually 
treated as private by its owner, and (2) it is provided to the government under an assurance 
of privacy.20  
 

Information that has already been publicly released cannot qualify as confidential, 
i.e., Exemption 4 cannot be used to protect information that is publicly available or part of 
the public domain.21 For information to be deemed confidential, it cannot be shared freely; 
the information must be kept private or closely held by the submitter.22 A submitter’s 
selective disclosure of supposed confidential information elsewhere undercuts its contention 
that the submitter customarily treats said information as private or confidential.23 
 

Upon finding the first prong of the confidentiality analysis to be satisfied, the 
analysis then turns to the second prong – whether the government provided assurances 
that the information would be kept private. In 2016, Congress passed the FOIA 
Improvement Act to clarify that agencies withholding information under Exemption 4 are 
required to establish that release of the information would foreseeably cause harm to the 
submitter.24 Under this foreseeable harm requirement, an agency must explain how 
disclosing the specific information withheld under Exemption 4 would cause genuine harm 

 

18 See Nat’l Ass'n of Home Builders v. Norton, 309 F.3d 26, 38-39 (D.C. Cir. 2002). 
19 COMPTEL v. FCC, 945 F. Supp. 2d 48, 57 (D.D.C. 2013) (rejecting as “conclusory” agency’s bare 
assertion that documents were “commercial” or “financial”); see also Wash. Post Co. v. HHS, 690 F.2d 
252, 266 (D.C. Cir. 1982) (noting that “[w]e do not see, nor has the government explained, how the 
list of non-federal employment on Form 474 can be ‘“commercial or financial information’””); Animal 
Legal Def. Fund, Inc. v. Dep't of the Air Force, 44 F. Supp. 2d 295, 303 (D.D.C. 1999) (denying 
summary judgment when the agency’s declaration merely “state[d]” that the company’s “proposals 
contain ‘commercial and financial information’” but failed to provide a “description of the documents 
to permit the [requester] or [the] Court to test the accuracy of that claim”). 
20 See Food Mktg. Inst. v. Argus Leader Media, 139 S. Ct. 2356, 2366 (2019). 
21 See Besson v. U.S. Dep’t of Com., 480 F. Supp. 3d 105, 114-15 (D.D.C. 2020); see also Niagara 
Mohawk Power Corp. v. DOE, 169 F.3d 16, 19 (D.C. Cir. 1999) (holding that under the public domain 
doctrine, information that would otherwise be subject to a valid FOIA exemption must be disclosed if 
that information is preserved in a permanent public record or is otherwise easily accessible by the 
public). 
22 See Argus Leader, 139 S. Ct. at 2363 (explaining that “it is hard to see how information could be 
deemed confidential if its owner shares it freely”).  
23 See Am. Small Bus. League v. DOD, 411 F. Supp. 3d 824, 831-33 (N.D. Cal 2019). 
24 “An agency shall . . . withhold information under this section only if . . . the agency reasonably 
foresees that disclosure would harm an interest protected by an exemption described in subsection 
(b); or . . . disclosure is prohibited by law.” 5 U.S.C. § 552(a)(8)(A)(i).  
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to the submitter’s economic or business interests, and thereby dissuade others from 
submitting similar information to the government.25 
 

c.  Administrative Process 
 

To rely on Exemption 4 as a basis for nondisclosure, the submitter must provide a 
detailed written statement to the agency that explains why the information is confidential 
information. 43 C.F.R § 2.30, .31. To do this, the submitter must provide certification that 
the information is both customarily and actually treated as confidential by the owner of the 
information. 43 C.F.R § 2.31. The statement must also include any available background on 
whether the information was provided to the government under an assurance that the 
government would keep it private. 43 C.F.R § 2.31. 
 

ii. Basis for Appeal  
 

a.  Misuse of Exemption 4 
 

The agency’s May 19, 2023 interim response referenced an “Exemption 4 
Consultation” that would provide the submitter the opportunity to object to release of the 
Colville Application and other materials related to the request. Significant portions of the 
released Colville Application, including related attachments, exhibits, and appendices, 
could only be withheld (redacted) if the submitter claimed the withheld information is 
either commercial or financial information, and that the information is confidential.  
 

This appeal contends that the agency’s implementation of Exemption 4 has been 
misused as applied to the Colville Application, including related attachments, exhibits, and 
appendices. The majority of the withheld (redacted) information is neither commercial nor 
financial as it does not meet common definitions generally assigned to either term. And to 
the extent any of the withheld (redacted) information is properly concluded by the agency to 
be commercial or financial, the submitter has no reasonable expectation of confidentiality 
because the information is already publicly available as part of the public domain, historical 
record, or is readily accessible from public databases.  
 

For example, significant portions of the Colville Application that was withheld 
(redacted) is reasonably characterized as publicly available information that is neither 
commercial or financial, including:   
 

 

25 See Am. Small Bus. League, 411 F. Supp. 3d at 835-36 (confirming that foreseeable harm standard 
applies to Exemption 4); see also Ctr. for Investigative Reporting v. United States Customs & Border 
Prot., 436 F. Supp. 3d 90, 113 (D.C. Cir. 2019) (finding that foreseeable harm requirement applies to 
Exemption 4, and explaining that “[t]o meet this requirement, the defendants must explain how 
disclosing, in whole or in part, the specific information withheld under Exemption 4 would harm an 
interest protected by this exemption, such as by causing ‘genuine harm to [the submitter’s] economic 
or business interests,’ . . . , and thereby dissuading others from submitting similar information to the 
government . . . .”) (internal citations omitted). 
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• Recitation of the history of Indigenous peoples is a matter of existing public 
knowledge, memorialized in non-fiction books, academic research and teaching 
materials, congressional records, and judicial decisions.26 
 

• Data concerning the Colville Tribe’s enrolled membership is a matter of record 
already shared for public purposes (e.g., allocating shares of federal funding among 
Tribes) and also disclosed by the Colville Tribe to the media.27    

 

• The names of state and municipal public entities that the Colville Tribe has entered 
into Cooperative Agreements with has already been publicly shared by those state 
and municipal public entities.28 Similarly, Cooperative Agreements with these 
entities are a matter of public record.29  

 

• Distances between known geographic points, and the location of the Franklin 
County land relative to state boundaries and reservation boundaries, are a matter of 
public record.30 

 

• Deed, land description, and title/survey information are a matter of public records.31 
 

Elsewhere within the Colville Application, information that might be characterized 
as non-public is nonetheless not subject to Exemption 4 because the information is neither 
commercial or financial, including: The Environmental Site Assessment and information 
relating to 25 C.F.R. § 151.10(H) environmental review procedures,32 25 C.F.R. § 151.10(B) 
statement of need and purpose,33 25 C.F.R. § 151.10(C) statement of purpose,34 25 C.F.R. § 
151.10(E) statement of impacts to local governments,35 and 25 C.F.R. § 151.10(F) statement 
of jurisdictional problems and potential conflicts,36 and 25 C.F.R. § 151.10(G) statement of 
impacts to the BIA.37 
 

The above-highlighted examples are only those that could be ascertained by 
contextual clues found before, after, or within redacted passages. This list is not exclusive. 
Other portions of the Colville Application have large block redactions that make it 
impossible to know what information has been suppressed. Given the gratuitous misuse of 
Exemption 4, it is reasonable to assume that the information within such large block 
redactions is similarly publicly available, or otherwise not commercial or financial 
information that could be appropriately designated as confidential. 

 

26 See Attachment C at 3, 10.  
27 See Attachment C at 6.  
28 See Attachment C at 8-9. 
29 See Attachment C at 8-9; see also Attachment C at 13 (reference to Exhibit 7 (Port of Pasco), 8 
(unknown), 9 (Franklin County Sheriff), 10 (unknown), 11 (unknown)).   
30 See Attachment C at 10.  
31 See Attachment C at 4, 8; see also Attachment C at 13 (reference to Exhibit 2 (Title Commitment), 
4 (Land Description Review Certificate), 7 (Preliminary Commitment for Title Insurance)).  
32 See Attachment C at 1, 9-10; see also Attachment C at 13 (reference to Exhibit 12). 
33 See Attachment C at 6-7, 13. 
34 See Attachment C at 7.   
35 See Attachment C at 8.   
36 See Attachment C at 8-9; see also Attachment C at 13 (reference to Exhibit 7 (Port of Pasco), 8 
(unknown), 9 (Franklin County Sheriff), 10 (unknown), 11 (unknown)).   
37 See Attachment C at 8-9. 
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This appeal contends the withheld (redacted) information is presumptively 

disclosable under FOIA and the agency has not met its burden of demonstrating that the 
information is exempt from disclosure under Exemption 4. If the agency deems otherwise, 
then this appeal requests that for all information withheld (redacted) pursuant to 
Exemption 4, the agency detail its process for reaching its conclusion that the information 
is either commercial or financial information, and that the information is confidential.   

 
This appeal further requests that for all information withheld (redacted) pursuant to 

Exemption 4, the agency explain why it characterizes the information as either commercial 
or financial information, why it characterizes the information as confidential, and how 
disclosing the information would cause genuine harm to the submitter’s economic or 
business interests.  
 

This appeal further requests that the agency produce all relevant documents and 
records showing that both the agency and the submitter followed the requisite 
administrative process for relying on Exemption 4 as a basis for nondisclosure. Documents 
and records to be produced include the following:  
 

• A copy of the Exemption 4 Consultation notice provided to the submitter. 43 C.F.R § 
2.27, .28, .29. If none exist, then the agency should issue a response stating “no 
responsive information, documents, or records exist”. 
 

• A copy of the submitter’s written statement that specified all grounds for 
withholding (redacting) the particular information from the Colville Application. 43 
C.F.R § 2.30, .31. If none exist, then the agency should issue a response stating “no 
responsive information, documents, or records exist”. 

 

• A copy of the submitter’s certification that the information is both customarily and 
actually treated as private by the owner of the information. 43 C.F.R § 2.31. If none 
exist, then the agency should issue a response stating “no responsive information, 
documents, or records exist”. 

 

• A copy of the submitter’s written statement that claimed the information was 
provided to the government under an assurance that the government would keep it 
private. 43 C.F.R § 2.31. If none exist, then the agency should issue a response 
stating “no responsive information, documents, or records exist”. 

 
III. Discretionary Release 
 

i. General Rule Statement  
 

FOIA exemptions are not absolute; they simply permit, but do not require, an 
agency to withhold exempted information from the public.38 An agency has the authority to 
construe 5 U.S.C. § 552(b)(1)-(9) as discretionary rather than mandatory when no harm 
would result from disclosure of the requested information.39 Consequently, even if the 
requested information, document, or record falls within one of the nine exemptions, the 

 

38 See Bartholdi Cable Co. v. FCC, 114 F.3d 274, 282 (D.C. Cir. 1997). 
39 See Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979). 
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agency is permitted to release it anyway as an exercise of its discretionary powers where 
they are not otherwise prohibited by law from doing so.40  
 

ii. Basis for Appeal  
 

Notwithstanding the agency’s discretionary determination that information, 
documents, and records may be withheld (redacted) under Exemption 4, Exemption 5, or 
Exemption 6, this appeal requests that the agency exercise its discretion and release 
withheld (redacted) portions of information free from any redactions.  
 

The public interest in releasing the withheld (redacted) information outweighs any 
interest in confidentiality the submitter or the agency might have. In its introduction, the 
Colville Application states it is submitted “[p]ursuant to 25 U.S.C. § 5108 and 25 C.F.R. 
Part 151” to acquire land into trust.41 On May 8, 2023, the agency issued formal written 
notice that it received the Colville Application and that consistent with regulations, the 
agency must solicit written comments to assess impacts to local governments from the 
proposed federal action. To support this comment process, the agency’s May 8, 2023 written 
notice stated the Colville Application would be available for review. 
 

The requestor here, Yakama Nation, is a Tribal government that possess Treaty-
reserved rights over the lands described in the agency’s May 8, 2023 written notice and the 
Colville Application.42 The agency’s May 8, 2023 written notice was specifically directed to 
Yakama Nation, serving as the agency’s recognition of Yakama Nation’s status as a local 
government having regulatory jurisdiction over lands subject to possible acquisition. 25 
C.F.R. § 151.11. Yakama Nation’s purpose for its FOIA request is to better understand a 
proposed federal undertaking that the agency sought comment for.43 Providing meaningful 
comment on the substance of the Colville Application has been unnecessarily frustrated in 
its gratuitously redacted form, which in turn precludes a full understanding of this 
proposed federal undertaking.  
 

To promote accountability over this proposed federal undertaking, the following 
information from the Colville Application must be released in full:    
 

• The Environmental Site Assessment44 – Local governments (and the public they 
serve) have an interest in being made aware of and understanding the extent to 

 

40 Id. (reasoning that application of agency FOIA policies may require “some balancing and 
accommodation” and noting that “Congress did not design the FOIA exemptions to be mandatory 
bars to disclosure”). 
41 See Attachment C at 1. 
42 See Treaty with the Yakamas, U.S. – Yakama Nation, 12 Stat. 951 (June 9, 1855, ratified Mar. 8, 
1859, proclaimed Apr. 18, 1859). 
43 The FOIA request was submitted April 24, 2023, and the agency’s written notice was issued May 
8, 2023. Consistent with the written notice’s invitation, Yakama Nation submitted a request for a 
copy of the Colville Application. The agency responded that to process the request, Yakama Nation 
must submit a FOIA request. A series of subsequent communications resulted in the understating 
that the agency would process the request pursuant to the April 24, 2023 FOIA request and that no 
duplicative FOIA request would be required.  
44 See Attachment C at 9-10; see also Attachment C at 13 (reference to Exhibit 12). 
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which the Colville Tribe has provided information that allows the Secretary to 
comply with National Environmental Policy Act: Implementing Procedures (516 DM 
6, Appendix 4) and Hazardous Substances Determinations for Exchange/Disposal of 
Real Property and Land Acquisition (602 DM 2).    

• The Business Plan45 – Local governments (and the public they serve) have an 
interest in being made aware of and understanding benefits to the community from 
the proposed project, as well as potential burdens the public might bear from the 
proposed project, e.g., employment of the local community, governmental resource 
allocation, increased expenditures for services governmental provided services, etc.  

 

• Cooperative Agreements46 – Local governments (and the public they serve) have an 
interest in being made aware of and understanding what cooperative agreements 
exist, what cooperative agreements do not exist, and how jurisdictional problems 
between the Colville Tribe and the impacted governments will be addressed. 

 

• 25 C.F.R. § 151.10(B), The need of the individual Indian or the tribe for additional 
land47 - Local governments (and the public they serve) have an interest in the ability 
to check the veracity and legitimacy of data being used to support the Colville 
Tribe’s claims of why it needs the Franklin County land to be acquired by BIA into 
trust status. 

 

• 25 C.F.R. § 151.10(G), Whether the BIA is equipped to discharge the additional 
responsibilities resulting from the acquisition of the land in trust status48 – Local 
governments (and the public they serve) have an interest in being made aware of 
and understanding whether the BIA is equipped to discharge the additional 
responsibilities resulting from its acquisition of the Franklin County land. 

 
The ability of affected local governments to provide meaningful comment relevant to 

the above-highlighted items has been significantly curtailed by the agency’s 
implementation of Exemption 4. The submitter’s privacy interests are comparatively 
insignificant to a local a local government’s need to understand the proposed federal 
undertaking. Release of the withheld (redacted) information will improve the ability of local 
governments (and the public the serve) to evaluate and assess the potential impacts from 
the proposed federal undertaking, and to test the legitimacy and accuracy of certain claims 
made in the Colville Application.  
 

Similarly, the decision-making process underlying the proposed federal undertaking 
is of equal concern. Exemption 5 protects information that is covered by established legal 
privileges, such as those that protect attorney-client and similar relationships, lawyers’ 
legal strategies, and deliberative materials prior to a final decision by government officials. 
Exemption 5 only include communications between federal employees and federal agencies, 
and not those communications with other persons, including Indian tribes, where there is 

 

45 See Attachment C at 7; see also Attachment C at 13 (reference to Exhibit 14 (Business Plan)) 
46 See Attachment C at 8-9.  
47 See Attachment C at 8-9; see also Attachment C at 13 (reference to Exhibit 7 (Port of Pasco), 8 
(unknown), 9 (Franklin County Sheriff), 10 (unknown), 11 (unknown)).  
48 See Attachment C at 9. 
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no unity of common interest.49 Because Exemption 5 protects the government’s own 
privileges, disclosure of material covered by Exemption 5 is discretionary, and the agency 
may choose to release potentially exempt information if the agency does not foresee harm 
from doing so. 
 

The justification for discretionary release of information withheld under Exemption 
5 is that this information will help to inform the public’s understanding about agency 
actions and policy-making processes. The agency’s privacy interests are comparatively 
insignificant to the public’s need to understand the proposed federal undertaking. This 
understanding is critical to exercising public oversight of a federal undertaking, giving the 
public a resource to assess the agency’s conduct or misconduct, and promoting 
accountability throughout the federal government.50 If the agency denies this request and 
instead chooses not to exercise its discretion to release the withheld (redacted) information, 
then this appeal requests that the agency provide a denial letter that details which part of 
Exemption 5 (what specific privilege) the agency relied on in making its determination to 
withhold (redact) the specific information it claimed was privileged.  
 
 Under Exemption 6, the presumption in favor of disclosure is as strong as can be 
found anywhere in FOIA.51 Generally, when a record reflects personal details regarding an 
individual, albeit within the context of a business (i.e., transactional) record involving the 
federal government, an individual’s privacy interest is not necessarily implicated as the 
simple acknowledgment of names and activities does not reveal sensitive personal 
information about the individual rising to a clearly unwarranted invasion of personal 
privacy.52 In the present instance, no significant personal privacy interest is threatened by 
disclosure, and the justification for discretionary release of the information withheld under 
Exemption 6 is that this information will provide a relevant and necessary understanding 
over the transactional history, land status history, and beneficial ownership history of trust 
lands owned and managed by the federal government.   
 
IV.  CONCLUSION 
 

This appeal requests review of the agency’s May 19, 2023 interim response or 
August 11, 2023 final determination, challenges the agency’s partial denial of the April 24, 
2023 FOIA request, and requests certain remedies consistent with FOIA and the agency’s 
obligations. Thank you for your consideration.   
 

 

49 See Am. Small Bus. League, 372 F. Supp. 3d at 1031-32 (N.D. Cal. 2019) (finding that common 
interest doctrine applies to Exemption 5 but holding that, where parties communicated about matter 
over four-year period but only entered into formal joint defense agreement for one month before 
agreement was withdrawn, common interest doctrine does not apply to “communications that were 
not legitimately made pursuant to a joint defense agreement”). 
50 See SDC Dev. Corp. v. Mathews, 542 F.2d 1116, 1119 (9th Cir. 1976) (Congress believed that “the 
public as a whole has a right to know what its Government is doing.”); see also NLRB v. Robbins Tire 
& Rubber Co., 437 U.S. 214, 242 (1978) (An informed citizenry is “needed to check against 
corruption.”).   
51 See Norton, 309 F.3d at 32. 
52 See Elec. Frontier Found. v. Off. of the Dir. of Nat’l Intel., 639 F.3d 876, 888 (9th Cir. 2010). 
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Respectfully Submitted, 

_____________________________________ 
Marcus Shirzad, Senior Attorney 
Yakama Nation Office of Legal Counsel 
401 Fort Rd / P.O. Box 150 
Toppenish, WA 98948 
(509) 865-7268
marcus@yakamanation-olc.org
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